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harbor is nearly in line north and south with this light. The angle 
of the vessel's position with this light, was not sufficient to have 
admonished those aboard, of their near approach upon the shore. 
The sea was running high, the vessel before the wind, and the 
darkness of the night was so intense, as to render it impossible for 
the master on deck, or aloft, to calculate with any degree of cer- 
tainty, the distance to the light on shore. 

It was contended, that even if this vessel should be excused from 
liability for being thus run ashore, the libel should be sustained by 
reason of negligence, in not saving the sugar, by taking it out on 
the succeeding day. On this point twenty-six witnesses were 
examined, and I am well satisfied that the weight of the evidence 
is against it. The sea did not abate until the evening of the ensu- 
ing day. Men could not pass from the beach to the vessel in a 
scow ; possibly they might in a small boat. The sea was breaking 
over the vessel, so as to prevent working two of the pumps, or 
opening the hatches. The vessel was hogged and so injured, that 
more water was admitted than the three pumps could discharge, 
even if they all could be worked. 

On mature consideration of the case, I am of opinion that it 
comes within the exception in the bill of lading, and that the 
testimony is sufficient to excuse the loss, under that exception, and 
that the libel should be dismissed. 

Libel dismissed. 



Supreme Judicial Court of Maine, 1852. 

NATHANIEL CUSHMAN VS. FRANCIS 0. J. SMITH. 

1. The clause in constitutions which prohibits the taking of private property for 
public use, was not designed to operate, and it does not operate to prohibit the 
legislative department from authorizing an exclusive occupation of private pro- 
perty temporarily, as an incipient proceeding to the acquisition of a title to it, or 
to an easement in it. 

2. Such clause was designed to operate, and it does operate to prevent the acquisi- 
tion of any title to land, or to an easement in it, or to a permanent appropriation 
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of it from an owner for public use, without the actual payment or tender of a just 
compensation for it. 

3. That the right to such temporary occupation as an incipient proceeding, will 
become extinct by an unreasonable delay to perfect proceedings, including the 
actual payment or tender of compensation, to acquire a title to the land, or to an 
easement in it. 

4. That an action of trespass qua. cla. may be maintained to recover damages for 
the continuance of such occupation, unless compensation, or a tender of it, be 
made within a reasonable time after the commencement of it. 

5. That under such circumstances, an action of trespass, or an action on the case, 
may be maintained to recover damages for all the injuries occasioned by the prior 
occupation. 

This was an action of trespass qua. cla. The plaintiff was the 
owner of land upon which the Buckfield Branch Rail Road had been 
made. The defence was, that the road had been legally located 
upon that land, and that the acts alleged to be trespasses were done 
in the rightful use of the road. It appeared that the land had 
been taken and appropriated to the use of the road, according to 
the statute provisions — that an appraisement of the damages had 
been made in due form of law — that warrants of distress had been 
issued to collect the amount of damages awarded to the plaintiff, 
who had been unable to obtain any satisfaction, the corporation 
having no property — the defendant having become the owner of the 
road by a conveyance to him in mortgage. 

Shepley, C. J. — The action is trespass quare clausum. The 
plaintiff is admitted to have been the owner of land upon which the 
Buckfield Branch Rail Road has been made. The alleged acts of 
trespass are admitted. The justification presented is, that the rail 
road was legally located, constructed, and used upon the plaintiff's 
land ; and that the acts alleged to have been trespasses were done 
in the rightful use of that road. 

The act creating the corporation, authorized it to locate, construct, 
and complete a rail road, on a prescribed course, between certain 
places. It required that the corporation should "pay such damages 
as shall be ascertained by the County Commissioners for the county 
where such land or other property may be situated, in the same 
manner and under the same conditions and limitations as are by 
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law provided in the case of damages by the laying out of high- 
ways." And it provided that the land so taken should "be held as 
land taken and appropriated for public highways." 

The corporation by its charter is entitled to all the powers, privi- 
leges and immunities, and subjected to all the duties and liabilities 
prescribed in the eighty-first chapter of the revised statutes. By 
that chapter, it was authorized to take and hold so much real estate 
as might be necessary for the location, construction, and convenient 
use of the road. That statute provides, that when an application 
for an estimate of damages is made, either by the corporation or by 
the owners of real estate, the Commissioners, if requested by any 
such owner, shall require the corporation to give security to the 
satisfaction of the Commissioners for the payment of all such 
damages and costs as shall be awarded and finally determined by 
a jury or otherwise, for the real estate so taken ; and the right or 
authority of said corporation to enter upon or use said real estate, 
except for making surveys, is suspended until it shall give such 
security. 

The plaintiff appears to have presented to the County Commis- 
sioners, at their session held in the month of April, 1849, a petition 
to have his damages assessed. It contained a request, that the 
corporation should be required to give security for the payment of 
them. An assessment of damages was made by the Commissioners, 
and entered of record, at their session, held in the month of Decem- 
ber, 1849. At their session held in the month of June, 1850, the 
plaintiff united in a petition with others to have his damages assessed 
by a jury. The parties agreed upon a committee instead of a jury, 
and that committee made a report of their revision and assessment 
of damages at the session of the Commissioners held in the month 
of December, 1850 ; and an order was then made that the corpora- 
tion should give security for payment of the damages awarded. A 
warrant for collection of the damages, issued on February 6, 1851, 
was returned on April 28, 1851, in no part satisfied. The damages 
awarded have never been paid ; nor has any security been given for 
their payment. 

The provision of the statute authorizing petitions for the assess- 
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ment of damages to be presented at any time within three years, 
and not afterward, and that requiring that the damages should he 
assessed as in laying out of highways, and that respecting security 
for their payment, clearly indicate that it was not the intention of 
the Legislature to require an assessment and payment of damages 
to be made before an exclusive occupation of the land was authorized 
for the purpose of making the road. 

If such be a correct construction of the act, and of all other acts 
respecting the construction of rail roads in this State, deriving their 
powers from the general act regulating the construction and use of 
such roads, the public must suffer great inconvenience, if they must 
be regarded as in conflict with any provision of the Constitution. 
If a rail road or highway cannot be established and constructed 
without a previous assessment and payment, or tender of damages, 
great obstacles and delays will be interposed to prevent the com- 
pletion of such public improvements. 

These considerations would, however, afford no justification for 
an attempt to uphold such statute provisions, and to continue the 
long established course of proceeding, in violation of any provision 
of the constitution. 

There has been a serious difference of opinion respecting the 
requirements and construction of those constitutional provisions, 
which declare, in the same or similar terms, that " private property 
shall not be taken for public uses without just compensation." 

How far legislation may proceed to authorize acts to be done 
without first making or tendering compensation, and where it 
becomes arrested by the provision, has been considered by many 
of the ablest men and most distinguished jurists of the country. 
And yet there is an indication arising out of the conflict of opinion, 
and the difficulty of reconciling the positions attempted to be esta- 
blished with each other, and with any sound and pervading prin- 
ciple, that the whole truth has not been reached. 

The more thoroughly it has been examined in connection with 
legislative enactments, the more clearly has it been perceived that 
serious difficulties, or inconveniences, or losses, may arise in the 
rigid and uniform application of any suggested construction to the 
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proceedings required in all classes of public improvements. How 
can a construction be correct, ■which will allow acts to be done for 
the purpose of making one kind of public improvement, and pro- 
hibit the like acts to be done, under like circumstances, for the 
purpose of making another kind of public improvement; which 
will authorize acts for the purpose of making a public highway, and 
prohibit them for the purpose of making a railroad; which will 
authorize them for the purpose of making a canal or railway, when 
made by a state, county, city, or town, and prohibit them when the 
same public improvement is made by a private corporation ? And 
yet such may be the effect of many, if not of most of the construc- 
tions suggested or insisted upon. If, upon principle and sound 
reasoning, the provision must operate alike upon the construction 
of all classes of public improvements made by the appropriation of 
private property to public use, the effect of any proposed construc- 
tion of the clause may be examined, in its practical operation, to 
ascertain if such could have been the intention of the framers of the 
constitution. 

If the construction be such as to require payment in all cases for 
private property so taken, before it can be exclusively occupied for 
public use, the result must be, that no such improvement can be 
effectually or beneficially commenced, even by a state, county, city 
or town, without waiting to have an assessment of damages first 
made for each person whose estate is in some degree to be occupied, 
upon the whole line of the contemplated improvement. Such a 
construction would prevent the laying out and making of highways 
and streets, over private estates believed to be benefited and not 
injured thereby, before there had been an adjudication obtained, 
that no damages were occasioned ; and it would deprive persons, 
thinking themselves aggrieved by such an adjudication, or by one 
estimating the damages to be too little, in their judgment, from 
having such adjudications revised, and finally determined by some 
other tribunal, without delaying the progress of the public improve- 
ment. 

It is believed to have been the long established course of proceed- 
ing, in this part of the country, to authorize the exclusive occupa- 
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tion of land, required for such public uses as the laying out of high- 
ways and streets, by making provision by law for compensation to 
the owner, to be subsequently paid ; and, in many cases, authorizing 
the damages to be finally ascertained, as well as paid subsequently. 
This course of proceeding existed, so far as is known, without com. 
plaint, long before the Revolution, which cast off the British domi- 
nion, and, of course, was well known to the framers of the consti- 
tutions, which first contained this prohibitory clause for the protec- 
tion of private property. Was it the intention to interrupt such 
a course of proceeding, and to provide a remedy for a grievance 
already experienced, or only to prevent private property from being 
taken from the owner, and permanently appropriated to public use 
without compensation? Constitutional provisions are often and 
legitimately explained, by considering the actual state of facts at 
the time of their adoption. Thus, the provision in the Constitution 
of the United States for the regulation of commerce, is explained 
to include navigation by reference to the state of facts existing at 
the time. 

By these and other considerations, many minds appear to have 
been led to the conclusion, that private property might be abso- 
lutely taken and permanently appropriated to public use without 
compensation being first made, when provision was made by law for 
compensation to be subsequently made from the treasury of the state, 
or of a county, city or town. 

Does experience teach that the owner, in such cases, will always 
be certain to obtain compensation ? History informs us that king- 
doms and states have not always paid their just debts in full ; that 
they have often paid them only in promises, which would not com- 
mand gold or silver without a large discount. 

When the private property of citizens residing in a county, city 
or town, may be taken to pay the debts of the corporation, there 
may be more reason to expect that its debts will be certainly paid ; 
but the law making private property liable to be taken for payment 
of the debts of such corporations may at any time be repealed or 
altered, and the corporation, in its corporate capacity, may not 
have property from which payment can be obtained. 
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Is the distinction attempted to be made between taking private 
property without first making compensation when provision is made 
for payment by a state, county, city or town, and when it is made 
for payment, by a private corporation, a sound one? Can that be 
a correct construction of the provision, which would authorize legis- 
lation by which the owner of an estate might be deprived of it 
without being first paid, whenever, in the judgment of some court 
or tribunal, it might be morally certain that he could afterwards 
obtain compensation, and which would not authorize it, whenever, 
in the judgment of such court or tribunal, it was not so certain that 
he could obtain it ; that would make the title pass from the owner 
to the public use, not upon payment of compensation, but upon the 
opinion of certain oflicial persons, that a fund or other means had 
been provided, from which he might obtain payment ? If such be a 
correct construction, it would follow that the title to private pro- 
perty may be made to pass from the owner to a private corporation 
for public use, when that corporation should be found to possess the 
means, or to furnish security, which would render it as certain that 
compensation could be subsequently obtained from it as certainly 
from the treasury of a state, county, city or town. 

These and other considerations present themselves as serious 
objections to a construction which would permit an owner of pro- 
perty to be deprived of it without compensation actually paid or 
tendered to him, whether it be taken for public use by a state, 
county, city, town, or private corporation. 

If such a construction be inadmissible, as well as one which 
would prevent an exclusive occupation of a temporary character 
without payment of compensation, the inquiry is suggested, whether, 
by a correct construction, such results may not be avoided. 

This provision of the constitution was evidently not intended to 
prevent the exercise of legislative power to prescribe the course of 
proceedings to be pursued to take private property and appropriate 
it to public use ; nor to prevent its exercise to determine the man- 
ner in which the value of such property should be ascertained, and 
payment made or tendered. The legislative power is left entirely 
free from embarrasment in the selection and arrangement of the 
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measures to be adopted to take private property and appropriate it 
to public use, and to cause just compensation to be made therefor. 
The provision was not introduced or intended to prevent legislation 
authorizing acts to be done which might be more or less injurious 
to private property not taken for public use. It is not unusual to 
find that private property has been greatly injured by public 
improvements, when there has been no attempt to take it for pub- 
lic use. The records of judicial proceedings show that private pro- 
perty in railroads, turnpike roads, toll bridges and ferry ways, has 
often been greatly injured, and sometimes quite destroyed by acts 
authorized by legislation, which, according to judicial decisions, did 
not violate any provision of the constitution. Private property is 
often injured by the construction and grading of highways and 
railways, when no attempt has been made to change its character 
from private to public property. The cases of Day vs. Stetson, 8 
Greenlf. 365 ; Callender vs. Marsh, 1 Pick. 418 ; Canal Appraisers 
vs. The People, 17 Wend. 571, and Susquehanna Canal Co. vs. 
Wright, 9 Watts & Serg. 9, present examples of it. 

The provision was not designed, and it cannot operate, to prevent 
legislation, which should authorize acts operating directly and inju- 
riously as well as indirectly upon private property, when no attempt 
is made to appropriate it to public use. An instance of this kind 
of legislative action would be found in the case of the Common- 
wealth vs. Tewksbury, 11 Met. 55, where a person was held indicta- 
ble for the removal of gravel from his own land contrary to a 
statute provision, which did not assume to appropriate it to public 
use, or to make compensation for it. 

The design appears to have been simply to declare that private 
property shall not be changed to public property or transferred 
from the owner to others for public use, without compensation. To 
prevent the personal property of individuals from being consumed 
or destroyed for public use without compensation, not to protect 
such property from all injury by the construction of public improve- 
ments ; not to prevent its temporary possession or use without a 
destruction of it or a change of its character. It was designed 
also to prevent the owner of real estate from being deprived of it, 
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or of an easement in it, and to prevent any permanent change of 
its character and use without compensation. While it was not de- 
signed to prevent legislation, which might authorize acts upon it 
which would by common law be denominated trespasses, including 
an exclusive possession for a temporary purpose, when there was 
no attempt to appropriate it to public use. Such acts of legisla- 
tion might be very unjust, and it may be presumed that no legisla- 
tive body would make such enactments without making provision 
for the compensation of injuries to private property occasioned by 
its acts designed to promote the public good. The claim upon the 
justice of the State might be perfect, while compensation would 
not be secured by any provision of the constitution. 

If this provision of the constitution does not prevent enactments 
authorizing an exclusive possession of land owned by an individual 
for a temporary purpose, without compensation, when there is no 
attempt to appropriate it to public use, will it operate to prevent an 
exclusive occupation of it temporarily as an incipient proceeding 
to the acquisition of a title to it, or to an easement in it ? Will it 
prohibit legislation authorizing acts to be done, when the intention 
is by them and by other means, to be adopted to secure finally a 
title to the land or to an easement in it for public use, and allow 
the same acts to be done upon the same land when done without 
any such intention ? Was it the design to make the intention with 
which the act was performed, the intention to determine whether it 
would or could not be authorized by the legislative department ? 

This leads to a further inquiry, to ascertain the sense in which 
the word " taken" was used in the constitution. 

That word is used in a variety of senses, and to communicate 
ideas quite different. Its sense, as used in a particular case, is to 
be ascertained by the connection in which it is used, and from the 
context ; the whole being applied to the state of facts respecting 
which it was used. 

It cannot well be denied, and it is generally admitted, to have 
been used in constitutions containing this clause, to require com- 
pensation to be made for private property appropriated to public 
use, by the exercise on the part of the government of its superior 
18 
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title to all property required by the necessities of the people, to 
promote their common welfare. This appears to have been deno- 
minated the right of eminent domain, of supereminent dominion, of 
transcendental propriety. These terms are of importance only to 
disclose the idea presented by them, that the government or sove- 
reignty claims it by virtue of a title superior to the title of the indi- 
vidual ; and that, by its exercise, the individual and inferior title 
becomes wholly or in part extinguished ; extinguished to the extent 
to which the superior title is exercised. To take the real estate of 
an individual for public use, is to deprive him of his title to it, or 
of some part of his title, so that the entire dominion over it no 
longer remains with him. He can no longer convey the entire title 
and dominion. 

The exclusive occupation of that estate temporarily as an initi- 
atory proceeding to an acquisition of a title to it, or to an easement 
in it, cannot amount to a taking of it in that sense. The title of 
the owner is thereby in no degree extinguished. He can convey 
that title thus exclusively occupied, as he could have done before. 
Should he do so by a conveyance containing a covenant that it was 
free of all incumbrances, that covenant would not make him liable 
for such an exclusive occupation, unless it be admitted that a title 
to the land can be acquired without making compensation, and this 
is denied. 

A construction of the provision, which would permit legislation 
authorizing private property to be exclusively occupied, without 
first making compensation as an incipient proceeding to the acqui- 
sition of a title to it, or to an easement in it, and which would not 
authorize the title of the owner to be extinguished or impaired 
without compensation, may be somewhat novel, but it will not be 
found to be unsupported by positions asserted and maintained in 
judicial opinions. It is generally admitted in them, that examina- 
tions and surveys may be authorized by legislative enactments, 
without a violation of the constitutional provision, and without pro- 
vision for previous compensation. Where is to he found the limit 
of the legislative power to authorize trespasses of a more extensive 
and injurious character, which do not extinguish or entrench upon 



RECENT AMERICAN DECISIONS. 275 

the title of the owner ? Does that provision of the constitution 
permit the legislative power to authorize trespasses not very inju- 
rious to private property, without providing for previous compensa- 
tion, and prohibit it from authorizing those of a little more or much 
more injurious character, which do not, in any degree, impair or 
affect the title of the owner ? It was not the intention to make the 
exercise of legislative power depend upon the extent of the injury, 
which the authorized acts might occasion, if the title was not 
invaded. 

There are cases, in which an opinion is expressed, that all inju- 
ries to private property, authorized by the legislative power, can 
only be authorized by the exercise of the right of eminent domain ; 
and that a temporary injury or occupation amounts to a taking of 
the property. 

If it be admitted that such an injury or occupation of the pro- 
perty amounts to a taking of it in the sense in which that word is 
used in the constitution, it will follow that measures must be taken 
to ascertain the damages occasioned thereby, and that compensa- 
tion must be actually made before it can be injured or occupied ; or 
that the right to do it without compensation first made must be 
admitted, leaving the party injured to the chance of obtaining com- 
pensation as he may best be able. If the former alternative be 
adopted, private property cannot be injured or temporarily occupied, 
however urgent and immediate may be the public necessity, without 
waiting for the final completion of all proceedings to ascertain the 
compensation. And how the amount of compensation can be satis- 
factorily ascertained before the acts occasioning damages have been 
performed, it is not easy to perceive. If the latter alternative be 
adopted, and the right to cause a temporary occupation or injury 
be admitted, before compensation is made, the party injured must 
depend upon a legislative provision for his compensation, and 
the prohibitory clause of the constitution will fail to secure to 
him, with entire certainty, a compensation. In other words, it 
will of itself afford him no protection against such temporary 
injury or occupation ; and would leave him in the position in 
which he would be by a construction of that clause, which would 
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protect him against a permanent appropriation of his property or 
an extinguishment or diminution of his title to it. 

Many of the judicial opinions urgently restrictive of the legisla- 
tive power, assert, that the title to land taken, or to an easement in it, 
cannot be transferred from the owner to others for public use, with- 
out compensation actually made — that the acts of payment and of 
transfer are simultaneous. If this be true, it is immaterial, so far 
as it respects the acquisition of a title to land, or to an easement 
in it for public use, where compensation is made. It can only be 
material to insist that compensation shall be made before an exclu- 
sive occupation is permitted to prevent a temporary inconvenience 
and loss. An attempt has already been made to show that such 
was not the design of the prohibitory clause. 

In the case of Callender vs. Harsh, 1 Pick. 430, the opinion 
states that the clause " has ever been confined in judicial applica- 
tion to the case of property actually taken and appropriated by 
the government." 

In the case of Hooker vs. The New Haven and Northampton 
Co., 14 Conn. 146, "Williams, C. J., says, that the canal being made 
in the place designated, " and the damages assessed and paid, it 
became a canal legally authorized, and the company became vested 
with the legal right to the enjoyment of their property." And 
Sherman, J., says, " that the only limitation at common law, or by 
any constitution to the legislative power over individual property is, 
that what is taken must be paid for." 

In the case of Bradshaw vs. Rogers, 20 John. 103, Spencer, C. 
J., says, " it is true that the fee simple of the land is not vested in 
the people of the State until the damages are appraised and paid ; 
but the authority to enter is absolute, and does not depend on the 
appraisal and payment." 

In the case of Bloodgood vs. The Mohawk and Hudson Bail- 
road Company, 18 Wend. 9, Maison, Senator, insists that an entry 
and possession of the land taken in defiance of the rights of the 
owner is a taking of it in the legal sense, and yet he admits that the 
legal fee may not be in them." 

In the case of Baker vs. Johnson, 2 Hill, 342, the opinion 
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states, "although the absolute fee did not pass to the State 
until the appraisement of damages, yet the right to enter and use 
the property was perfect the moment the application was made." 
It is submitted that a payment as well as an appraisement should 
have been required to pass the title. 

In the case of the People vs. Hayden, 6 Hill, 859, the opinion 
states, "the statute places the right to have compensation made 
where the principle of the constitution places it, viz. upon the 
forcible divestment of the use and enjoyment of private property 
for the public benefit." If the divestment intended was of a per- 
manent character, there would be no objection made to it. 

In the case of Smith vs. Helmer, 7 Barb, 416, the opinion 
states, " it is sufficient for this case, that by the settled construction 
of the constitution, which prohibits private property to be taken 
for public use, without just compensation actual compensation 
need not precede the appropriation." 

In the case of Robottom vs. MoQlure, 4 Blackf. 505, it was 
decided, that private property might be taken for public use, upon 
provision being made for a subsequent compensation. 

In the case of Thompson vs. Grand Chilf Railroad Company, 
3 How. Missis., 240, it was decided, that compensation must be 
first made, the constitution of that state requiring, that it shall not 
be taken " without a just compensation first made therefor." 

In the case of Pittsburg vs. Scott, 1 Penn. St. Rep. 309, it was de- 
cided, that it was not necessary that compensation should be actually 
ascertained and paid before private property is appropriated to 
public use. That it was sufiicient, that an adequate remedy was 
provided, by which compensation could be obtained without any 
unreasonable delay. 

To the construction of the prohibitory clause proposed, it may 
be objected, that it will not prevent the exercise of legislative 
power to authorize the commission of serious injuries upon private 
property, without making provision for compensation. A con- 
struction so broad as to prevent this, would greatly limit the legis- 
lative power and bring it within a much narrower sphere of action, 
than it was accustomed to exercise without.-complaint, before the 
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constitutions containing this clause were framed. Reliance must 
be placed upon the justice of legislation and upon the administra- 
tion of the laws for a recompense for such injuries, and not upon 
a provision of the constitution not designed for such a purpose. 

Another objection to this construction, may be, that the owner 
will not be able to recover compensation for the exclusive occupa- 
tion of his land, and for the injuries thereby occasioned, when the 
proceedings are not so completed, and compensation made as to 
transfer any title to land, or to an easement in it for public use. 

This objection is believed to be founded upon an incorrect posi- 
tion. If compensation be not made within a reasonable time after 
the land has been exclusively occupied, the right to continue that 
occupation will become extinct. It being authorized only as a part 
of the proceedings, permitted for the acquisition of title, when it 
becomes manifest by an unreasonable delay, that the avowed pur- 
pose is not the real one, or that if real it has been abandoned, the 
measures permitted for that purpose will no longer be authorized ; 
and if the occupation be continued after that time, the occupants 
will be trespassers, and liable to be prosecuted as such. The 
damages occasioned before the right of exclusive occupation be- 
came extinct, may be recovered by an action of trespass or by an 
action on the case, containing in the declaration averments, that 
an exclusive occupation was authorized for the purpose of acquir- 
ing title for public use, and that no such proceedings have taken 
place as would transfer any title, within a reasonable time, with 
other suitable averments. If the occupants should be regarded as 
trespassers, ah initio, it would not be, as has been supposed, because 
they had omitted to make compensation, but because they had con- 
tinued to occupy or commit trespasses after it had become mani- 
fest, that their avowed was not their real purpose, or after their 
real purpose had been abandoned. 

It is not necessary to decide whether such an action could be 
maintained ; for the distinction between the action of trespass and 
case has been abolished in this state. 

After some difference of opinion, it may be regarded as settled, 
that enactments which authorize private property to be taken for 
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public use, must provide the means or course to be pursued, to have 
compensation made for it. 

The conclusions to which this decision leads are — 

1. The clause in constitutions, -which prohibits the taking of pri- 
vate property for public use, was not designed to operate, and it 
does not operate to prohibit the legislative department from autho- 
rizing an exclusive occupation of private property temporarily as 
an incipient proceeding to the acquisition of a title to it, or to an 
easement in it. 

2. It was designed to operate, and it does operate to prevent the 
acquisition of any title to land, or to an easement in it, or to a per- 
manent appropriation of it from an owner for public use, without 
the actual payment or tender of a just compensation for it. 

3. That the right to such temporary occupation as an incipient 
proceeding, will become extinct by an unreasonable delay to perfect 
proceedings, including the actual payment or tender of compensa- 
tion, to acquire a title to the land, or to an easement in it. 

4. That an action of trespass qua. da. may be maintained to 
recover damages for the continuance of such occupation, unless 
compensation, or a tender of it, be made within a reasonable time 
after the commencement of it. 

5. That under such circumstances, an action of trespass, or an 
action on the case may be maintained to recover damages for all 
the injuries occasioned by the prior occupation. In this case, as 
no compensation or tender of it was made to the plaintiff within a 
reasonable time after his estate was occupied by the corporation, 
no title to it, or to an easement in it, has been acquired, and the 
occupation, although legally commenced, has ceased to be legal. 

As the corporation acquired no title to the land, or to an ease- 
ment in it, the defendant could acquire none by his conveyance 
from that corporation. 



